IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREY D. WH TE,
Plaintiff, CIVIL ACTION

V. No. 97-3313

THE UNI TED STATES GOVERNVENT
DEPARTMENT OF THE TREASURY- -
| NTERNAL REVENUE SERVI CE

Def endant .

ORDER AND MEMORANDUM

AND NOW this 30th day of June, 1997, upon consideration
of defendant's Mdtion to Dismss, plaintiff's Mtion to Quash
Def endant's Motion to Dism ss and to Deny, and plaintiff's Mtion
for a Prelimnary Injunction, it is hereby ORDERED that defendant's
Motion to Dismiss is GRANTED, plaintiff's Motion to Quash is
DENI ED, and plaintiff's Motion for Prelimnary Injunction is DEN ED
as noot .

. Facts

The Internal Revenue Service has been | evying the wages
of plaintiff Corey White in an attenpt to collect his unpaid tax
[iability for the 1990, 1991, and 1992 tax years. See Def. Mit.
Ex. B. Plaintiff has refused to pay his federal incone tax: on
his 1991 and 1992 tax returns, he clained that his wages were "Non-

Taxabl e Conpensation,"” citing Eisner v. Maconber, 252 U S. 189

(1920) as legal authority. 1d. Ex. A. On Cctober 21, 1996, the
| nternal Revenue Service assessed the plaintiff a $500 penalty for
filing a frivolous return with respect to the 1990, 1991, and 1992

returns. Id. Exs. B, C \Wiite was sent notices of the assessnents



and demands for paynent. 1d. Exs. B, C. The plaintiff was al so
assessed additional taxes for 1990, 1991, 1992, and 1994, and he
was sent a notice of deficiency at the tine this assessnent was
made. 1d. Exs. B, C. Plaintiff filed this suit pro se in federa
court, claimng that he is a citizen of Pennsylvania, not the
United States, and that the IRS has violated federal law in |evying
his wages.' He has also filed for a prelimnary injunction to put
a stop to any further levy on his wages.
1. Standard
As Wiite is a pro se litigant, the allegations in his

conpl aint nust be liberally construed. See Torres v. Qakl and

Scavenger Co., 487 U. S. 312 (1988); Haines v. Kerner, 404 U.S. 519,

520 (1972). The governnment has filed a notion to di sm ss under
Federal Rule of G vil Procedure 12(b)(1) and Federal Rule of Cvil
Procedure 12(b)(6). A notion to dismss for |ack of subject nmatter
jurisdiction under F.R C.P. 12(b)(1) nust be neasured according to
a different standard than a notion to dismss under F.R C P.

12(b) (6). Dismssal is proper under 12(b)(1) only when "the claim
clearly appears to be immterial and made solely for the purpose of
obtaining jurisdiction or . . . is wholly insubstantial and

frivolous." Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1409 (3d Cr. 1991). As aresult, the threshold to withstand a

1. Wite states, "Plaintiff, Corey D. Wite, is a citizen of the
Republ i c of Pennsylvania and is non-resident and alien to the
assuned jurisdiction of the Internal Revenue Service. Defendant
is the United States, as represented by the Internal Revenue
Service." Conpl. at 1.



nmotion to dism ss under 12(b)(1) is lower than that required to
withstand a Rule 12(b)(6) notion, and a court nust not address
factual and | egal issues raised as issues on the nerits, rather

than as jurisdictional issues. Gowh Horizons, Inc. v. Delaware

County, 983 F.2d 1277 (3d G r. 1993); Kehr Packages, 926 F.2d at

1409. Wien subject matter jurisdiction is challenged under Rule
12(b) (1), the plaintiff bears the burden of persuasion, whereas
under Rule 12(b)(6), the defendant has the burden to denonstrate
that no claimhas been stated. |[d.

A 12(b) (1) notion may take one of two forns: notions
that attack the conplaint on its face, or a "facial attack,"” and
12(b) (1) notions that attack the existence of subject matter
jurisdiction in fact, quite apart from any pl eadings, or a "factual

attack." See Mortenson v. First Federal Sav. and Loan Ass'n., 549

F.2d 884, 891 (3d Gr. 1977). A factual attack is based on
extrinsic evidence outside of the pleadings. "In a typical factua
attack, the plaintiff's allegations are not controlling, but are
nmere evidence on the issue to be considered by the trial court."”

See Rhoades v. United States, 950 F. Supp. 623, 628 (D. Del. 1996).

In evaluating a factual attack under 12(b)(1), the trial court may
wei gh the evidence and decide whether it may hear the case. As the

Third Crcuit said in Mrtenson, "no presunptive truthful ness

attaches to plaintiff's allegations, and the existence of disputed
material facts wll not preclude the trial court from eval uating
for itself the nerits of the jurisdictional clains." 549 F.2d at

891. Although the governnment has not stated whether it considers

3



its 12(b)(1) argunents to be a facial or factual attack, it
attaches a variety of exhibits and has argued that White has not
presented a cogni zable claim so this court will evaluate the
12(b) (1) notion as a factual attack.

By contrast, a notion to dism ss under Federal Rule of
Cvil Procedure 12(b)(6) tests the sufficiency of the conplaint.
See Conley v. G bson, 355 U S. 41, 45-46 (1957). The court nust

determ ne whether the plaintiffs would be entitled to relief under
any set of facts that could be established in support of their

claims. See Piecknick v. Pennsylvania, 36 F.3d 1250, 1255 (3d Cr.

1994). Al allegations in the conplaint and all reasonable
i nferences that can be drawn therefrom nust be accepted as true and
viewed in the light nost favorable to the plaintiffs. See id.

[11. Discussion

1. 12(b) (1)

a. Anti-Ilnjunction Act

Wiite faces a nunber of legal barriers to his claimfor
injunctive relief. The United States retains its imunity from
suit unless it has unequivocally expressed a waiver of its

imunity. See, e.qg., United States v. Nordic Village, Inc., 503

US 30, 33-31 (1992). In addition, the Anti-Injunction Act bars
jurisdiction for suits seeking injunctions of the collection of
federal taxes. See 26 U .S.C. 8§ 7421(a) (1996). As a result,
unless a plaintiff can establish that he falls within an exception
to the Act, a court does not have jurisdiction to enter an order

affecting the assessnment or collection of federal taxes. See Bob
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Jones Univ. v. Sinon, 416 U. S. 725, 736-37 (1974);
Flynn v. United States, 786 F.2d 586, 588 (3d Cir.

1986); see also lanelli v. Long, 487 F.2d 317, 318 (3d Gr. 1972).

White clains that Section 26 U S.C. § 6213(a), a
statutory exception to the Anti-Injunction Act, applies to his
case. Conpl. at 6. Under 8 6213(a), the I.R S. nmust give notice
to a taxpayer prior to initiating collection proceedings, and a
t axpayer may, wthin ninety days after mailing of the notice,

petition the Tax Court to redeterm ne the deficiency. See Flynn,

786 F.2d at 589. No |evy or proceeding for collection can occur
during the ninety day period, or prior to a final decision of the
Tax Court. 29 U S. C. §8 6213(a). Wite does not appear to all ege
that any petition has been filed or that any proceeding is pending
before the Tax Court, nor do the governnent's docunents indicate

that such a situation exists. Conpl. at 6; Def. Mt. Exs., A B,

2. To the extent to which he may be claimng it, Wite does not
fit wthin the judicial exception to the Anti-Injunction Act that
was created in Enochs v. Wllianms Packing, 370 U S. 1, 7 (1954).
A taxpayer nust neet two requirenments for the exception to apply.
First, the taxpayer nust denonstrate that when the facts and | aw
are examned in the light nost favorable to the governnent, it
nmust appear that the governnment cannot prevail on the nerits.
Second, there nust also be an independent basis for the court to
exercise its equitable jurisdiction. 1d.; Bob Jones University,
416 U. S. at 737; see also Flynn, 786 F.2d at 589. Wite clains
that his wages are not taxable incone and that any penalties or

| evies against himare illegal. As discussed infra, Wite cannot
establish that he can prevail on the nerits. Furthernore, Wite
cannot establish an independent basis for equitable jurisdiction,
he has an adequate renedy at law. if he believes he does not owe
the taxes or the frivolous return penalty, i.e., he can pay the
taxes or the penalty in full, and file a claimfor a refund.

See, e.qg., lanelli v. Long, 487 F.2d 317, 318 (3d Cr. 1973);

G bbs v. Conmi ssioner, 673 F. Supp. 1088, 1091 (N.D. Ala 1987),
aff'd, 846 F.2d 74 (11th G r. 1988).
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C. A taxpayer may also bring suit to enjoin the assessnent of a

tax deficiency if he has not been nailed a notice of deficiency and

been given the opportunity for review in the Tax Court. See Flynn,
786 F.2d at 589; see also 26 U . S.C. §8 6212(a). To the extent to
whi ch White chal |l enges whether the notice itself was nailed or is
sonehow deficient, this court still does not have jurisdiction

Wi te cannot obtain injunctive relief under Section 6213(a) w thout
denmonstrating both irreparable injury and no adequate renedy at

| aw. See Robinson v. United States, 920 F.2d 1157, 1160 (3d Gr.

1990); Flynn, 786 F.2d at 590-91. White cannot denonstrate that he
has no adequate |egal renedy: he may pay the taxes and penalties
and file a claimfor a refund.

b. Declaratory Judgment Act

To the extent White's conplaint seeks declaratory relief
Wi th respect to the satisfaction of his tax liability, this court
does not have jurisdiction to grant declaratory relief. A
decl aratory judgnent may not be issued for such a case under the
express terns of the Declaratory Judgnent Act, 28 U S.C. § 2201 and

the case law interpreting the Declaratory Judgnment Act. See, e.q.,

Warren v. United States, 874 F.2d 280, 282 (5th Cr. 1989); Latch

v. United States, 842 F.2d 1031, 1033 (9th Cr. 1988).

c. 28 U.S.C_§ 2410

White also calls upon 28 U . S.C. 8§ 2410(a), or the Quiet
Title Act, which waives sovereign inmmunity in cases that chall enge

the procedural regularity of a tax lien. Conpl. at 7; Robinson v.

United States, 920 F.2d 1157, 1161 (3d G r. 1990). However, the
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Quiet Title Act is inapplicable to Wite's wages that have al ready
been paid over to the Internal Revenue Service pursuant to the lien
and to wages that he has not yet earned but expects to earn in the

future. See Harrell v. United States, 13 F.3d 232, 234 (7th Gr.

1993). As to the noney already paid, the governnent does not have
a lien on the noney, but title to it, and Wiite's appropriate
remedy is a refund suit. See id. Wite has no property right in
t he wages he has not yet earned, as any entitlenment he nay have to
t hose wages will turn on his continued enploynent. See id.
Wthout a colorable title, Wite cannot bring a quiet title suit.
See id. The exclusive basis for a quiet title action by Wite

i nvol ves any wages that Wite has al ready earned but have not yet
been paid over to the governnent. See id. Wite has alleged
several procedural irregularities in the assessnent of his taxes.
See Conpl. at 4(a)-(e). However, he also challenges the validity
of the underlying assessnent of those taxes in claimng that he is
a citizen of the state of Pennsylvania and that he is not subject
to the Internal Revenue Service. See Conpl. at 1; Pl.'s Mdt.,

I ntroduction, Facts, Argunent |I. As the Robinson court noted,
Section 2410(a) does not allow a taxpayer to challenge the validity
of the underlying tax assessnent in federal court, and Wite is
actively seeking to do just that. See id at 1160-61; Rand v.
United States, 818 F. Supp. 566, 568 (WD.N. Y. 1993); see also

Harrell, 13 F.3d at 235; Def. Mt. Exs. A B, C
2. 12(Db) (6)




| f the court has sonehow m sconstrued his clains in the
course of its 12(b)(1) discussion, Wite's clains still nust fail.
Wi te contends that his wages are not taxable incone, and that as a
result, any levies or penalties assessed against himby the IRS are
illegal. The federal courts have repeatedly rejected the argunent
that wages are not taxable incone and have found that such an

argunent is frivolous at best. See, e.qg., United States v. Connor,

898 F.2d 942, 943-44 (3d Gr. 1990); Coneaux v. United States, 695

F. Supp. 250, 251 (WD. La. 1988); Beckelheiner v. United States,

623 F. Supp. 115, 115-16 (M D. Tenn 1985).
Accordingly, Wite' s conplaint is dismssed, and his

notion for a prelimnary injunction is denied as noot.

BY THE COURT:

MARVI N KATZ, J.



